HUMAN RIGHTS IN SPORT

CANOC SPORTS LAW CONFERENCE 2019
ST. VINCENT & THE GRENADINES




INTERNATIONAL OLYMPIC COMMITTEE (10C)

= Olympic Charter - Preamble - Fundamental Principles of Olympism

. (...)

= 4. The practice of sport is a human right. Every individual must have the possibility of practising
sport, without discrimination of any kind and in the Olympic spirit, which requires mutual
understanding with a spirit of friendship, solidarity and fair play.

. (...)

= 6. The enjoyment of the rights and freedoms set forth in this Olympic Charter shall be secured
without discrimination of any kind, such as race, colour, sex, sexual orientation, language,
religion, political or other opinion, national or social origin, property, birth or other status.

= Article 2(6) The IOC’s role is:
= (..)

= to act against any form of discrimination affecting the Olympic Movement;




INTERNATIONAL OLYMPIC COMMITTEE (10C)

= Article 16(1)(3) The IOC admits its new members at a ceremony during which they agree to fulfil
their obligations by taking the following oath:

®  “ will fully comply with the IOC Code of Ethics. | promise to fight against all forms of discrimination and
dedicate myself in all circumstances to promote the interests of the International Olympic Committee and
Olympic Movement.”

= Article 27(2)(5) The NOCSs’ role is:
= (..)

= to take action against any form of discrimination and violence in sport;

= Article 44(4) An NOC shall only enter competitors upon the recommendations for entries given by national
federations. If the NOC approves thereof, it shall transmit such entries to the OCOG.The OCOG must
acknowledge their receipt. NOCs must investigate the validity of the entries proposed by the national
federations and ensure that no one has been excluded for racidal, religious or political reasons or by reason of
other forms of discrimination.




IAAF / CGF

INTERNATIONAL ASSOCIATION OF ATHLETICS FEDERATIONS (IAAF)

= Article 4(1)(j) Constitution - The purposes of the IAAF are to:
= (...)

m  preserve the right of every individual to participate in Athletics as a sport, without unlawful discrimination of any kind undertaken in the spirit of
friendship, solidarity and fair play;

COMMONWEALTH GAMES FEDERATION (CGF)

Preamble - Constitution:
= (...) we promote fairness, non-discrimination and inclusion in all that we do;
Byelaw 5:

= For the Commonwealth Games and generally in respect of all activities and decisions of the Federation and events under its control, there shall be no
discrimination against any country, nation, territory or person on any grounds whatsoever, such as race, colour, sex, sexual orientation, language, religion,
political or other opinion, national or social origin, property, birth or other status.

Code of Conduct (C):

m  The Federation, Affiliated CGAs and Executive Board Members shall not discriminate against any country or person on any grounds whatsoever including
race, colour, gender, religion or politics and shall adhere to the Gleneagles Declaration.




PASO / CACSO

= PSAO’s Constitution

= Article 2(1) PASO does not permit any discrimination based on political belief, ideology, religion, language, gender, race, ethnicity,
sexual orientation or any other form of unlawful discrimination.

= PASO’s Code of Ethics (2016)

m |, Safeguarding the dignity of the individual is a fundamental requirement for Olympism.

m  2.There shall be no discrimination exacted upon any individual on the basis of political belief, ideology, religion, language, gender, race,
ethnicity, sexual orientation or other ground of prohibited discrimination.

= ()

= 4. All forms of harassment of an individual, be it physical, psychological, or sexual, and bullying, assault or threatened assault, and any
conduct intended to cause physical or psychological harm to an individual are prohibited.

s CACSO’s Statutes
= Article 3:

= CACSO is, and shall forever be, a non-political organization, and shall neither practice, nor approve, discrimination on the
grounds of political ideology, religion, language, sex or race.




BASIC PRINCIPLES OF ANTI-DISCRIMINATION LAW

m Discrimination involves:

= the less favourable treatment of a person in comparison to another person who is similarly placed without a
defensible justification.

= A must be subject to some benefit or advantage that C is not subject to, though they are similarly placed; or

= C must be subject to some detriment that A is not subject to, though they are similarly placed

m  Mere differentiation does not equate to discrimination:

m  CAS ad hoc Division (OG Turin) 06/002 Andrea Schuler v. Swiss Olympic Association & Swiss-Ski, award of |2 February
2006 [27]

“there are different standards set out for men and women which are based on the different levels of competitiveness of the respective competitions,
but this differentiation does not amount to discrimination.”

= |f there is a legitimate 'sports performance’ justification for differentiation, there will be no
discrimination:

m CAS 2015/A/4215 FIFA v.KFA & Kang Soo Il, award of 29 June 2016



BURDEN/STANDARD OF PROOF IN ANTI-DISCRIMINATION CASES

m  Dutee Chand v.Athletics Federation of India (AFl) & The International Association of Athletics Federations (IAAF)
CAS 2014/A13759

® (1) the Athlete proffers evidence of prima facie discrimination against him/her;
®  (2) the burden shifts to sports organisation to establish, on a balance of probabilities, that the treatment:
®  (a) serves a legitimate objective (e.g. pursuing fairness, discipline etc); and
m  (b) is justifiable as reasonable and proportionate
®  measure does not do more than is necessary to achieve that objective;
® it has struck a fair balance between the rights of the athlete and the broader interests of the sport;

= [f the organisation establishes justification, the burden then shifts back to the Athlete to disprove the bases of that justification.

m CAS 2010/A/2235 UCI v.T. & OCS, award of 21 April 2011 [52]

= anti-doping rules and sanctions serve a legitimate objective i.e. to secure the organisation and proper conduct of competition / to
ensure healthy rivalry between athletes.

= “the effect of anti-doping sanctions on innocent athletes, though unfortunate, is outweighed by the benefits of retaining public confidence in the
integrity of international competition and preventing other athletes from being cheated out of the medals, prize money and glory they deserve”



GROUNDS OF DISCRIMINATION

= Political belief
= |deology
= Religion
® | anguage
= Gender
® Sex
= Race
= Ethnicity
m  Other ground — disability?



GROUNDS OF DISCRIMINATION: RACE

= Feyenoord Rotterdam N.V.v. UEFA CAS 2015/A/4256, award of 24 June 2016

= one of the Club’s supporters threw an inflatable banana in the direction of a black AS Roma player, Gervais Yao Kouassi
m  UEFA’s Disciplinary Body imposed a fine of EUR 50,000 and required the Club to play a match behind closed doors
®  ‘sport has no place in it for racist conduct and acts.’

= Test for determining whether an act is racist is an objective one:

= Would an ‘objective onlooker, wherever he or she is situated, reasonably conclude that the act constitutes an insult to human dignity?’

® jmpression of victim and other players is relevant, but not solely determinative
m  offender’s views are of limited relevance
= the incident being less severe than other incidents elsewhere is not a good enough justification

= media not portraying the incident as racist is of no consequence

m  There can be ‘unintentional racism’:

= the offender may not have the intention to commit a racist act, but the mere fact that the act has been committed and it
is perceived to be a racist act by the objective observer is sufficient to establish discrimination on the ground of race.

= unintentional nature of the act, however, serves as a mitigating factor re sanction



GROUNDS OF DISCRIMINATION: RACE

= Football Association of Albania (FAA) v. UEFA & Football Association of Serbia (FAS) CAS

2015/A/3874,award of 10 July 2015

their supporters engaged in plainly racist words and actions
m  Albanian spectator flew a drone over the playing area, attaching the banner with the map of nationalistic and patriotic symbols
m  Serbian supporters chanted, ‘Slaughter the Albanians until they are exterminated’

= jnvaded the field

® violently attacked the visiting team

Held: flying a racist banner and drone, and making hateful chants calling for the killing or extermination of one national or ethnic
group would be perceived by any reasonable onlooker as an insult to the human dignity of a group of persons on grounds of ethnic

origin.
= strict liability approach countenanced by UEFA regulations (Articles 8, 16):

® reasonable observer must find that a person supports a club
= misbehavior of that supporter at a match may render his club liable.

“strict liability is one of the few legal tools available to football authorities to deter hooliganism and other improper conduct on the part of
supporters.”




GROUNDS OF DISCRIMINATION: RACE

® Racism is a ground for organisation taking disciplinary
action against an athlete

= Josip Simunié v. FIFA CAS 2014/A/3562, award of 29 July 2014

m Croatian/Australian footballer, 40 mins after the conclusion of a UEFA
match, went to the center of the pitch with a microphone

® He made rising arm movements (Nazi salute)

® He agitated the crowd, causing them to use a racist Croatian salute that
was used during World War |l

= FIFA Disciplinary Committee/CAS: |0 game suspension justified;

® intentional/negligent racist action cannot be tolerated



GROUNDS OF DISCRIMINATION: SEX

= Women disproportionately receive lower wages

= Women disproportionately have restrictions imposed on their
participation based on biological traits

= |960s ‘sex testing’ or ‘gender verification’ tests - physical examination of female athlete's
anatomy.

m |970s chemical sex chromatin testing - mouth swabs to determine whether an athlete
had XX or XY chromosomes
= Concerns about:
= Dignity
® Privacy/disclosure of sensitive information e.g. Martinez-Patino
® Sensationalisation

= Utility of scientific data



GROUNDS OF DISCRIMINATION: SEX

= 2012 |OC Hyperandrogenism Regulations applied to:
= 2012 Olympic Games in London
= 2014 Winter Olympics in Sochi

= Per Regulations, expert panel evaluates:
= whether the athlete is hyperandrogenic; and

= if so, whether the condition confers a competitive advantage i.e. Inelibilty if endogenous testosterone greater than 10 nmol/L, until and unless
medication taken i.e contraceptives, to reduce this level of testosterone.

= Dutee Chand v.Athletics Federation of India (AFl) & The International Association of Athletics Federations (IAAF) CAS 2014/A/3759

DC’S endogenous testosterone greater than |0 nmol/L

DC not permitted to compete in World Junior Championships and Glasgow 2014 Commonwealth Games

DC argued that Regulations contravened anti-discrimination provisions of the IAAF Constitution, the Olympic Charter and the laws of Monaco and CEDAW
Held:

= restrictions on the eligibility based on amount of testosterone that female body produced naturally, when these restrictions did not apply to
male athletes, were prima facie discriminatory

= |AAF had failed to establish that the Regulations were justifiable as reasonable and proportionate, since it was not ‘self-evident that a female
athlete with a level of testosterone above 10 nmol/L would enjoy the competitive advantage of a male athlete’




GROUNDS OF DISCRIMINATION: SEX

Dutee Chand v.Athletics Federation of India (AFl) & The International Association of Athletics Federations (IAAF)
CAS 2014/A/3759

“Every athlete must in principle be afforded the opportunity to compete in one of the two categories and should not be prevented from
competing in any category as a consequence of the natural and unaltered state of their body. A rule that prevents some women from competing
at all as a result of the natural and unmodified state of their body is antithetical to the fundamental principle of Olympism that ‘every individual
must have the possibility of practicing sport, without discrimination of any kind'. So too is a rule that permits an athlete to compete on condition
that they undergo a performance-inhibiting medical intervention that negates or reduces the effect of a particular naturally occurring genetic
feature. Excluding athletes from competing at all on the basis of a natural genetic advantage, or conditioning their right to compete on
undergoing medical intervention which reduces their athletic performance, imposes a significant detriment on the athletes concerned, and is
therefore only valid if it is clearly established to be a necessary and proportionate means of achieving fair competition.

Once an athlete is legally recognized as female, the Panel considers that an athlete must be permitted to compete in the female category unless
her naturally high androgen levels confer a significant performance advantage over other female competitors, comparable to the performance
advantage that male athletes enjoy over female athletes.”

CAS 2018/0/5794 Mokgadi Caster Semenya v. International Association of Athletics Federations
= |AAF enacted Eligibility Regulations for the Female Classification (Athletes with Differences of Sex Development)
m  Semenya argued that Regulations are unfair, discriminatory, arbitrary and disproportionate

= CAS held that Regulations discriminatory, but can be justified as being necessary and proportionate



GROUNDS OF DISCRIMINATION: DISABILITY

® Special Olympics and Paralympics Games give regional athletes with disabilities a chance to compete at the
international level

=  However, challenges remain in practice:
® inadequate transportation to and from sports events and sport facilities
m sports facilities not equipped to cater to special needs (lifts, ramps, special change rooms and restrooms)
® Jack of adequately trained personnel to work with sports people with disabilities
= |imited opportunities for persons with disabilities to fully hone their skills
® poor recognition of accomplishments of persons with disabilities

m Eg.2017 - National Awards Committee of Trinidad and Tobago awarded para-athletics double-gold
winner Akeem Stewart with the Humming Bird Medal Gold (W/R for shot put), while the (non-

disabled) members of the Trinidad and Tobago relay team were awarded a higher honour - the
Chaconia Medal Gold.



GROUNDS OF DISCRIMINATION: DISABILITY

= Guiding principles:

= CAS 2008/A/1461 Justin Gatlin v. United States Anti-Doping Agency (USADA) & CAS
2008/A/1462 IAAF v. USA Track & Field (USATF) & Justin Gatlin, award of é6 June 2008

m  CAS upheld 4 year period of ineligibility for G’s second doping violation

m  Rejected G’s argument of taking medication to suppress ADHD; condition was never made known to authorities

®  Sporting organisation must make reasonable modifications to its structures and processes (except in doping cases):

Athlete must provide proof that he, in fact, has a medically recognized disability

The disability actually relates to his performance in the relevant sport (not simply e.g. classroom
performance)

The athlete was treated less favourably because of disability (e.g. prevented from competing)

Reasonable accommodation was requested so as to enable the athlete to compete on an equal footing with

non-disabled athletes

No requested accommodation was provided.



GROUNDS OF DISCRIMINATION: DISABILITY

= Pistorius v/ IAAF CAS 2008/A/1480

= double amputee South African professional athlete (100m, 200m and 400m) banned from competing against able-bodied
athletes in IAAF-sanctioned events

m  Decision No.2008/01 of the IAAF Council - Pistorius’ ‘Cheetah’ prosthetic legs constituted a technical device and
provided him with an advantage over able-bodied athletes

= Held - CAS: IAAF Council’s Decision must be revoked with immediate effect

®  JAAF could not establish that Pistorius gained an overall net advantage over other runners through his use of the
prosthesis

= BUT no indication that Pistorius was effectively treated less favourably than able-bodied athletes

(...) it is likely that the new Rule was introduced with Pistorius in mind, and that it started the process that led to IAAF
declaring him ineligible to compete in IAAF-sanctioned events in January 2008.

(...) the IAAF’s officials must have known that, by excluding the start and the acceleration phase [when testing Pistorius], the results
would create a distorted view of Pistorius’ advantages and/or disadvantages by not considering the effect of the device on the
performance of Pistorius over the entire race.The Panel considers that this factor calls into question the validity and relevance of the
test results on which the Cologne Report was based.



GROUNDS OF DISCRIMINATION: AGE

= CAS ad hoc Division (OG Sochi) 14/001 Daniela Bauer v.Austrian Olympic Committee
(AOC) & Austrian Ski Federation (ASF), award of 4 February 2014

m DB, skier, not selected by AOC
® |nstead, AOC selected two younger athletes to participate in Olympic Games
= Held — CAS: no less favourable treatment;
= Applicant not similarly placed to younger athletes
m ‘the Applicant did not possess similar potential’ to the younger athletes
= CAS obiter dicta:
m the ‘the practice of sport is a human right’

= ‘every individual must have the possibility of practicing sport, without discrimination of any kind’

m Differentiation on ground of age is justifable if there are sports performance-related reasons



GROUNDS OF DISCRIMINATION: POLITICS

Fiji Association of Sports and National Olympic Committee (FASANOC) v. Commonwealth Games
Federation (CGF) CAS 2010/0/2039

military overthrow of its civilian government, and the subsequent refusal of the military rulers to commit to democratic
elections

Fiji was suspended from the Councils of the Commonwealth
= Fiji was barred from participating in all governmental Commonwealth meetings
= FASANOC/its athletes were prevented from participating in Commonwealth sporting events
FASANOC brought an action against the CGF alleging that it had discriminated against them on the ground of politics

Held - CAS: although the athletes were, in effect, being punished for the political behaviour of its government,
discrimination on the ground of politics was not established

= Commonwealth’s suspension of Fiji from the Commonwealth (and, therefore, Commonwealth Games), was justified
under the relevant Commonwealth rules.

(...) to take action against a country because it does not countenance democracy does not per se discriminate against it even if
the grounds for treatment could be described as “political.”
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